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Alice L. McGahuey

Petitioner

v.

Commissioner of Internal Revenue

Respondent

Docket No. 13278-19

United States Tax Court

Washington, DC 20217

ORDER

            On July 17, 2019, the Court received a petition to commence this case signed by both petitioner and
petitioner's counsel of record. This case was first calendared for trial at the Court's April 14, 2020, Philadelphia,
Pennsylvania, Trial Session of the Court. On March 13, 2020, petitioner filed a Motion for Continuance, which
was granted. This case was subsequently calendared for trial two other times and continued. On May 27, 2021,
this case was calendared for trial at the Philadelphia, Pennsylvania, Trial Session scheduled to begin on October
25, 2021. 

            On September 15, 2021, respondent filed a Motion to Dismiss for Lack of Prosecution (motion to
dismiss), in which respondent advises that petitioner Alice L. McGahuey died on January 21, 2021, while
residing in New Jersey. Respondent attached the following exhibits to his motion to dismiss: (1) a copy of an
obituary notice located on the website of the funeral home and (2) a redacted copy of the notice of deficiency
issued to petitioner for tax year 2014 upon which this case is based. Respondent states in his motion, among other
things, that he was unable to obtain a copy of the death certificate for the decedent, and no representative or
fiduciary is currently authorized to act on behalf of the Estate of Alice L. McGahuey, deceased. Respondent
further states that at present, the only ascertainable heir at law of the decedent is her adult son, William R. Batley
(Mr. Batley), who resides at W 4356 Hwy C, Monticello, WI 53949.  Respondent represents in the motion that
Mr. Batley does not object to respondent's motion to dismiss, but counsel petitioner does. By order dated
September 20, 2021, the Court directed petitioner's counsel to file a response to respondent's motion to dismiss,
and on October 7, 2021, counsel for petitioner did so. In the response, petitioner's counsel states, among other
things, that he had no prior knowledge of Mr. Batley's position with respect to the motion to dismiss, and
suggests that Mr. Batley may take steps to secure a representative for petitioner's estate before the trial date.

            When a taxpayer dies after timely filing a petition for redetermination of a deficiency, "the Court, on
motion of a party or the decedent's successor or representative or on its own initiative, may order substitution of
the proper parties." Tax Court Rule 63(a). Pursuant to Tax Court Rule 60(c), a decedent's estate may be
represented by someone acting in a fiduciary capacity such as an executor, administrator, or personal
representative of the decedent's estate. Local law is applied to determine who has the capacity to be substituted as
a party. Fehrs v. Commissioner, 65 T.C. 346, 349 (1975). It is well settled that the Court's jurisdiction over a case
continues unimpaired by the death of the petitioner, Nordstrom v. Commissioner, 50 T.C. 30, 31-32 (1968). But
the deceased taxpayer must be represented by a person lawfully authorized to act on behalf of the deceased
petitioner's estate who can continue to prosecute the case. Otherwise, dismissal for lack of prosecution is
appropriate. Id. at 32.

            In accordance with the principles established in Nordstrom, we will provide Mr. Batley the opportunity
to secure a fiduciary or other representative to represent petitioner's estate in this litigation. The Court will also
direct respondent to provide the Court with a copy of petitioner's death certificate. In order to allow Mr. Batley
time to respond to the Court's Order, the Court will continue this case from the October 25, 2021, Philadelphia,
Pennsylvania, trial calendar and the undersigned will retain jurisdiction of this case. 

            The foregoing considered and for cause, it is

            ORDERED that this case is stricken for trial from the October 25, 2021, Philadelphia, Pennsylvania,
trial calendar and is continued. It is further

Served 10/13/21
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            ORDERED that jurisdiction of this case is retained by Judge L. Paige Marvel. It is futher

            ORDERED that the caption of this case is changed to read: "Alice L. McGahuey, Deceased, Petitioner v.
Commissioner of Internal Revenue, Respondent". It is further

            ORDERED that, on or before October 29, 2021, respondent must file with the Court a status report
regarding this case and attach to the report a copy of petitioner's death certificate. It is further

            ORDERED that, on or before November 5, 2021, William R. Batley must file a report stating (1) the
names, mailing addresses, and telephone numbers of petitioner's heirs at law, (2) whether administration of an
estate has been opened for petitioner, (3) whether any person has been appointed as the executor, personal
representative, or fiduciary for such estate, and (4) whether one or more of the heirs at law intend to continue this
litigation on behalf of petitioner's estate. If the report is not filed by the deadline, the Court will grant

respondent's motion to dismiss and dismiss this case. It is further

            ORDERED that, in addition to regular service, the Clerk of the Court shall serve a copy of this Order
upon William R. Batley at the following address: W 4356 Hwy C, Monticello, WI 53949.

(Signed) L. Paige Marvel
Judge


